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CONTROL OF THE CONSTITUTIONALITY OF EARLY TERMINATION  

OF THE POWERS OF A MEMBER OF THE PARLIAMENT 

 
 

ABSTRACT: The institution of early termination of the powers of a Member of Parliament includes some aspects that on the one 

hand, protect democracy (not to carry out parliamentary activities by the members of the Parliament who threaten the effective 

function/authority of the Parliament), and on the other hand, the will of the people should not be arbitrarily overcome by applying 

the mechanism of early termination of the powers. This article examines the institute for early termination of the powers of a Member 

of Parliament. It emphasizes the concept of "self-defence democracy". Taking into account the political and legal nature of the 

decision of the Parliament, the determination of the role of the Constitutional Court in assessing the constitutionality of the issue is 

of great importance in exercising the right to a fair trial. Discussing individual issues, the article will focus on international practice 

as well. 

KEYWORDS: Early Termination of the Powers of a Member of Parliament; Constitutional Law; Political and Legal 

Nature; Access to the Right to a Fair Trial; "Self-defence Democracy". 

 

1. Introduction 

                         “If angels were to govern men, neither external nor  

internal  controls on government would be necessary.” 

 (The Federalist Papers: No.51) 

The Constitution of Georgia, on the one hand, defines the special status of a member of Parliament, 

and on the other hand, establishes the grounds for early termination of the powers of a member of the Parlia-

ment by the principle of "Numerus clausus". Based on the Constitution the Parliament of Georgia acquires 

exclusive powers to decide on the issue of early termination of the powers of a member of Parliament. The 

Constitutional Court is a judicial body that exercises control over the decisions of the Parliament through the 

competence assigned by the Constitution of Georgia. The strengthening of judicial power, especially the cre-

ation of a special body carrying out constitutional justice, is assessed as one of the reasons for the separation 

of power (Loladze 2015, 376).  

Protecting the powers of Members of the Parliament from early termination is an integral part of the 

constitutional guarantee of the smooth implementation of their activities (Judgment No 1/7/1688 of the Con-

stitutional Court of Georgia, 2022). Modern democracy can only function with essential limitations that are 

legitimate and reasonable. The early termination of the powers of an MP is an issue that "restricts" democracy, 

but democracy itself provides this possibility (Venice Commission, 2012). 

To determine the authority of the Constitutional Court for considering the early termination of the 
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powers of a Member of the Parliament there will be analyzed the following issues: the purpose of the mecha-

nism for early termination of the powers of a member of the Parliament, the scope of evaluating the matters 

to be reviewed by the Constitutional Court, the problem of the deadline for consideration of the issue and 

decision made by the Constitutional Court, the purpose of the circle of subjects and the deadline for appealing 

the decision of the Parliament in separate sub-chapters. 

To study individual issues, the article covers descriptive, historical, analytical, logical, systematic, and 

comparative-legal research methods.  

 

2. The purpose of the mechanism for early termination of the powers of a Member of the Parlia-

ment 

The effective functioning of democracy requires creating a mechanism for the early termination of 

powers of the representative of the people, which shall be used only when the early termination of power is 

justified in protecting the robustness of governance and maintaining the trust of the people in it (Judgment 

No3/2/1473 of the Constitutional Court of Georgia, 2020).  

The issue of early termination of a Member of Parliament is inextricably related to the content of the 

constitutional and legal status of the MP, including the mandate model of the MP established in the legislation 

of a particular country whether a free or imperative mandate is valid (Чмыга, 2009). Accordingly, the institu-

tion of early termination of the powers shall be interpreted through the prism of the constitutional and legal 

status of a Member of Parliament. The constitutional standard for upholding the right to a particular position 

shall arise from its constitutional status (Judgment No1/2/569 of the Constitutional Court of Georgia, 2014). 

Members of Parliament having the mandates of the people act on behalf of the whole nation (Nemtoi, 

Nesteriuc 2019, 248). 

The issue of early termination of a Member of Parliament at the legislative level is regulated by the 

Constitution of Georgia and the Rules of Procedure of the Parliament of Georgia (Constitution of Georgia, 

paragraph 5 of Article 39 and  sub-paragraph (g) of paragraph 5 of article 39, 1995; Rules of Procedure of the 

Parliament of Georgia, article 9, 2025). The Constitution of Georgia defines a decision-making entity and the 

issue where and by whom the resolution on the early termination of the powers of a member of Parliament 

may be appealed. Rules of Procedure of the Parliament of Georgia shall establish both material and legal 

reasoning for the early termination of the powers of a Member of Parliament.  

The scope protected by Article 3 of the First Additional Protocol to the European Convention on 

Human Rights includes the right to be a Member of Parliament after he/she has been elected by the people. 

This right shall be subject to restrictions to which the state has the scope of protection. Such restrictions must 

be legal, have a legitimate purpose, and be proportionate. According to the Venice Commission, the issue of 
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the smooth exercise of the rights and activities of a member of Parliament determines the "core" of democracy 

and its functionality (Venice Commission, 2019). 

2.1. Numerus clausus principle related to the early termination of the powers of a Member of the Par-

liament 

The reasons for the early termination of powers of a Member of Parliament are regulated by the Con-

stitution, in particular, according to paragraph 5 of Article 39 of the Constitution of Georgia, the principle of 

"Numerus clausus" (Numerus clausus“ is a Latin word meaning closed number and refers to an exhaustive list 

provided for by law) defines the reasons for early termination of the powers of a member of Parliament, which 

are exhaustive and are not subject to expansion/reduction based on subordinate acts (Judgment No 1/7/1688 

of the Constitutional Court of Georgia, 2022).   

More than 40% of the Council of Europe member states have regulations for early termination of the 

powers of a member of the Parliament at the constitutional level, while the rest of the countries regulate the 

issue at the legislative level (Venice Commission, 2018). The mentioned reasons can be conditionally divided 

into several categories:  

• First) a Member of Parliament does not want to exercise his/her powers and submits a personal appli-

cation to terminate his/her powers to the Parliament. 

• Second) a Member of Parliament fails to exercise his/her powers (for example, he/she fails to attend 

without good reasons the regular settings during regular sessions, has been recognized as a beneficiary 

of support by a court decision or missing, etc.).  

• Third, a member of Parliament, based on his/her actions, shall no longer exercise his/her powers (for 

example, holds a position incompatible with the status or is engaged in incompatible activities, or has 

been convicted under a court judgment that has entered into legal force, etc.). 

2.2. The political and legal nature of the decision on early termination of the powers of a Member of 

the Parliament 

According to the Constitution of Georgia, Parliament shall have exclusive powers to make decisions 

on the early termination of the powers of a Member of Parliament. The decision of the Parliament is political-

legal by its nature, in which the legislature has a certain scope of protection. After the reason provided by 

Article 39(5) of the Constitution of Georgia arises, the issue of early termination of the powers of a Member 

of Parliament shall be voted on and made a relevant decision by the Parliament. The Parliament can theoreti-

cally make two types of decisions: a resolution on the termination of the powers of a member of Parliament 

or a resolution on the non-termination of the powers of a member of Parliament (Kakhiani 2011, 376).  

It is noteworthy to follow the practice of the European Court of Human Rights in the case Kart v. 
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Turkey (Application no. 8917/05), which disputed the inability of removal of a Member of Parliament to give 

up parliamentary immunity. The complainant raised the issue of removing parliamentary immunity before the 

Joint Committee of the Grand National Assembly but the complainant was not removed immunity and the 

criminal proceedings against him were postponed until the expiration of the powers of the MP. The decision 

was appealed by the complainant to the European Court of Human Rights because he believed that his case 

should be considered based on the right to a fair trial and that the process should not impede parliamentary 

immunity as a privilege. The European Court of Human Rights made an interesting explanation regarding the 

nature of a similar decision, in particular, the mechanism of parliamentary responsibility by deciding on the 

removal or refusal of removing parliamentary immunity is one of the means of parliamentary autonomy. In 

their nature, these decisions are political and do not meet the same criteria as required by court decisions 

(ECHR, Kart v. Turkey, 2009).  

It is interesting to discuss the approach of the Constitution of Ukraine to the procedure on the early 

termination of the powers of a Member of Parliament, in particular, the Ukrainian Verkhovna Rada (Parlia-

ment) decides on the early termination of the powers of an MP based on a personal application, loss of citi-

zenship/departure from Ukraine for permanent residence abroad. If a judgment of conviction against a member 

of the Parliament of Ukraine enters into legal force or is declared to be incapacitated/missing, the powers shall 

be terminated by the entry into force of the relevant court decision (Constitution of Ukraine, article 81,1991). 

According to the Finnish Constitution, if a Member of the Parliament substantially and repeatedly ignores the 

performance of representative duties, the Parliament may terminate the powers of an MP for a permanent or 

limited period after getting the conclusion of the Constitutional Law Committee (Constitution of Finland, 

section 28, 1999).   

The Constitution of Georgia does not take a differentiated approach to the reasons for the early termi-

nation of the powers of a Member of the Parliament, specifically, putting it on the agenda does not result in 

the automatic termination of the powers of an MP and the Parliament must make a decision. 

 

2.3. The concept of "self-defense democracy" 

“The best joke of democracy is that democracy gave its 

 deadly enemies the means by which it was destroyed.” 

(Loewenstein, 1937)  

The doctrine of defensive democracy has evolved since the 30s of the last century, and it is related to 

the rise of the National Socialist Movement in the last phase of the Weimar Republic. According to this theory, 

the enemies of democracy should not be allowed to use the rights and freedoms provided by democracy to 

pose a threat to it (O'Connell, 2009). The creation of the principle of defensive democracy is associated with 
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the names of German scientists Karl Loewenstein and Karl Manheim (Papier, Durner 2003). Loewenstein 

created and in 1937 discussed the model of defensive democracy (militant democracy) in his English-language 

work (Loewenstein, 1937). 

Within a defensive democracy, freedom and security are opposed, and legislators have to find a rea-

sonable balance between them. Defensive democracy should exclude the danger of misuse of this tool by the 

state (Sajó, 2008). 

 

2.3.1. The right of the state to take measures to protect the democratic order 

The legal good to protect defensive democracy is the democratic constitutional order of the state. 

Within the democratic process, using the mechanisms of democracy (freedom of speech, assembly, and 

choice), it is possible to establish a regime that undermines democracy. In this regard, the European Court of 

Human Rights decision in the case Ždanoka v Latvia is interesting. The Communist Party of Latvia attempted 

to overthrow Latvian democracy and allowed Soviet troops to conduct several military operations in the coun-

try. In 1991 the Communist Party was declared unconstitutional. According to the 1995 law, persons actively 

involved in the Communist Party of Latvia were inappropriate to participate in parliamentary elections. The 

Grand Chamber ruled that in protecting its democratic order the state had the right to take specific measures 

(ECHR, Ždanoka v. Latvia, 2006).   

Article 17 of the Convention on Human Rights and Fundamental Freedoms reinforces the ban on 

abuse of rights. Article 30 of the Universal Declaration of Human Rights also supports the activity aimed at 

the destruction of any of the rights. Since the termination of the powers of a Member of the Parliament is the 

most stringent form of interference in his/her activities, the mechanism for early termination of powers should 

be applied when it is required by objective reality. If the particular members of the Parliament decide to risk 

the normal functioning of the Parliament of Georgia as a constitutional body using a procedural instrument, 

the Parliament may not terminate the parliamentary mandate of the Members of Parliament. 

 

2.3.1.1.  Where is the line drawn between the ability of a Member of the Parliament  (to refuse to 

his/her mandate) and the protection of the essence of democracy? 

The goal of a defensive democracy is to prevent lawmakers from using their mandates against the 

democratic constitutional order. The MP enjoys a free mandate and forcing him/her to carry out parliamentary 

duty is not allowed, however, in some cases, the MPs misuse the right through the destructive refusal of the 

mandate (Destruktiver Mandatsverzicht) when part of MPs (and their substitutes) collectively renounce man-

dates (Dicke, Stoll 1985, 457). The Constitution does not force an MP to fully embrace the mandate for the 
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entire 4 years, but he/she should not exercise the right to renounce the mandate, thereby endangering the 

functioning of Parliament (Ziekow 1990, 119). The right to renounce the mandate should not be construed as 

the principal right of an MP. When an elected MP refuses to fulfill his obligation without any legitimate basis 

it is considered an act of betrayal of his voters (Winfried 1981, 119).  

The purpose of collective refusal of mandates may mean coercing the government to dissolve the 

Parliament and cause new elections to take place (Urteil vom 30.08.2005, 1 A 335/05).  Destructive refusal of 

mandates may be an act of a party when its members not only personally apply to the relevant authorities to 

exercise their early terminated powers, but they do not allow their substitutes to use their mandates in Parlia-

ment, thus creating a state of crisis. There are cases when intra-party decisions that oblige its members to 

refuse the mandate do not have legal force (Schäfer 1982, 166). The free mandate protects the MP from being 

recalled by the party bodies  (Schneider, Zeh 1989, 497). 

 

3.The role of the Constitutional Court in assessing the constitutionality of a decision on the early 

termination of the powers of a Member of the Parliament 

“Power should hold power.” 

(Montesquieu, The Spirit of Laws) 

The Constitutional Court belongs to the powerful government institutions (Сергеев 2005, 19). The 

Constitution has a special role in the legal system (it is a political and legal document) and it cannot be replaced 

by other documents (Barak 2005, 371). 

The argument of constitutional control in addition to protecting the rights of the individual (minorities) 

is also that the Constitution is a "fundamental vision" of society, and there is a presumption against the rest of 

the legislative acts regarding their narrow interests. In this respect, the doctrine "Dualism and Higher Politics" 

developed by Bruce Ackerman is interesting, according to which the bodies exercising constitutional control 

should adapt the decisions made daily to the "fundamental vision" of society (Sandalow 1991, 312). 

The dissemination of constitutional control over the decision to terminate the powers of a Member of 

the Parliament stems from the principle of a democratic and legal state. According to the Venice Commission, 

members of Parliament who have heavily violated the law should not participate in law-making activities. The 

decision must be made quickly. Basic guarantees such as public hearings and the right to have a representative 

shall be determined by the parliamentary procedure. Appealing the decision to the Constitutional Court must 

not be accepted as a requirement and shall be considered as an additional guarantee if the procedure in the 

Parliament meets the above requirements (Venice Commission, 2017). 

This approach was applied by the European Court of Human Rights in the case Paunović and Milivo-

jević v. Serbia (Application no. 41683/06). Before the election, all candidates, including applicants, were 
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asked by the political party to sign undated resignation letters and hand them over to the party. These docu-

ments allowed the party to appoint other candidates for replacement if necessary. Following the conclusion of 

the Administrative Committee of the Parliament both applicants resigned and their parliamentary mandates 

were terminated (ECHR, Paunović and Milivojević v. Serbia, 2016).  

In this case, the members of the Parliament submitted the letter of resignation to the Parliament by a 

representative of his political party, against the desire of the applicant. The European Court of Human Rights 

found that the termination of the powers of an MP violated the law, which required the resignation of a Member 

of the Parliament based on a personal statement, following his true will when he was the holder of the mandate 

(and not in advance). This contradicted the requirements of Article 3 of the First Additional Protocol of the 

European Convention on Human Rights (ECHR, Paunović and Milivojević v. Serbia, 2016). 

4. The powers of the Constitutional Court of Georgia considering the issue of early termination of 

the powers of a Member of the Parliament 

In connection with the early termination of the powers of a Member of Parliament, Parliament may 

make two types of decisions: (1) a resolution on the termination of the powers of a Member of Parliament and 

2) an ordinance on the non-termination of the powers of a Member of Parliament (Kakhiani, 2011).  Accord-

ingly, both cases in the Constitutional Court may become the subject of dispute.  

The task of the Constitutional Court as a body exercising constitutional control is to examine if the decision 

is made arbitrarily by Parliament (Loladze, Matcharadze, Pirtshalashvili 2021, 269). The Constitutional Court 

of Georgia has established by its practice the scale of the examination of the constitutionality of the early 

termination of the powers of a Member of Parliament, in particular while examining the constitutionality of 

the issue of early termination of the powers of a Member of Parliament, the court makes a decision not through 

the proportionality of the restriction and/or justification of a release, but by assessing how correctly the Par-

liament of Georgia applied the basis defined in paragraph 5 of Article 39 of the Constitution (Judgment 

No3/2/1473 of the Constitutional Court of Georgia, 2020).  According to the aforementioned provision,  The 

powers of a Member of Parliament shall be terminated early if he/she: 

• submits a personal application for terminating his/her powers to Parliament; 

• holds a position incompatible with his/her status or is engaged in an incompatible activity; 

• fails to attend without good reason more than half of the regular sittings during regular sessions;  

• has been convicted by a court judgment that has entered into legal force; 

• has been recognised as a beneficiary of support by a court decision and admitted to a respective inpa-

tient care facility, or has been recognised as missing or declared dead by a court; 

• dies; 
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• loses citizenship of Georgia;  

• is subject to the termination of his/her powers by a decision of the Constitutional Court (Constitution 

of Georgia, paragraph 5 of article 39, 1995).  

The purpose of the Constitutional Court is to ensure the compliance of normative acts with the Con-

stitution of Georgia, and the lawfulness of individual acts is usually the competence of the common courts. 

Judicial control of a decision made by the Parliament of Georgia regarding the early termination of powers of 

a Member of Parliament shall be an exception to this common rule.  Taking into account the specifics of the 

subject of the dispute, the Constitution attributed the resolution of the issue to the jurisdiction of the Constitu-

tional Court (Khetsuriani 2020, 196). According to Section 41(1) and (2) of the Basic Law of the Federal 

Republic of Germany, the Bundestag decides on the early termination of the powers of its members, and the 

decision may be appealed to the Federal Constitutional Court of the Federal Republic of Germany (The Basic 

Law for the Federal Republic of Germany, Article 41, 1949).  

Assessing the constitutionality of the issue of early termination of the powers of a Member of Parlia-

ment, the Constitutional Court shall take into account not only the formal requirements of the legislation but 

also the content and factual side of the issue. The Constitutional Court interpreted the main factors regarding 

the case of Valeri Gelashvili, particularly, "The actual exercise of the powers of the head of the enterprise 

shall not contradict the constitutional-legal assessment as it describes the constitutional, legal, and organiza-

tional framework governing the law-making process. It is unacceptable to carry out entrepreneurial activities 

not only in the usual form (a defense of formality) but also in actual implementation (Judgment No1/2/378 of 

the Constitutional Court of Georgia, 2006). In this regard, the approach of the European Court of Human 

Rights applied in the case KOKËDHIMA v. ALBANIA (Application no. 55159/16) is very compelling. The 

court considered the early termination of the powers of a member of Parliament to be compatible with the 

Convention due to the conflict of interests. The subject of the court's assessment was whether the applicant 

could sufficiently consider taking legal steps to avoid conflicts of interest incompatible with the status of a 

Member of Parliament. The applicant argued that the company stopped participating in public tenders imme-

diately after his election as a Member of the Parliament, however, the company continued to receive income 

from previously concluded agreements with state authorities. The national legislation of Albania was not en-

grossed in specifying the time to conclude contracts, but in the fact that the company carried on getting any 

payments derived from public resources after the complainant performed his duties as a Member of the Par-

liament. From this perspective, the European Court of Human Rights did not see the elements of arbitrariness 

in the decision to terminate the powers of a member of Parliament and considered it compatible with the 

requirements of Article 3 of the First Additional Protocol of the European Convention on Human Rights 

(ECHR, Kokëdhima v. Albania, 2024).  
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In the aforementioned case, the European Court of Human Rights focused on several key criteria in its 

assessment: Legitimate Aim; Proportionality (Balance between means and ends); Arbitrariness / Manifest 

Unreasonableness; Foreseeability; Margin of Appreciation of the State; Sufficiency of Safeguards against ar-

bitrary decision-making.  

4.1.  The purpose of the term and the circle of the entities appealing a decision on early termination 

of the powers of a Member of the Parliament 

During the review of the powers of the Constitutional Court to assess the constitutionality of the early 

termination of the powers of a Member of Parliament, it shall be necessary to analyze the purpose of the circle 

and the term of appealing a decision on the early termination of the powers of a Member of Parliament. 

4.1.1.  The purpose of the circle of the entities appealing a decision on early termination of the pow-

ers of a Member of the Parliament 

According to Article 60, Paragraph 4, sub-paragraph g) of the Constitution of Georgia, the authorized 

subjects shall appeal to the Constitutional Court. Authorized subjects of a constitutional lawsuit are repre-

sented by one-fifth of the full composition of members of the Parliament or a relevant representative. The 

respondent party is the Parliament of Georgia. Whom the Georgian Constitution regards a "relevant repre-

sentative" depends on the decision made by the Parliament of Georgia: 

➢ If the powers of a member of Parliament are terminated early, he/she shall be recognized as the person 

who has terminated the powers of a member of Parliament early.  

➢ If the powers of a member of Parliament are not terminated, he/she is recognized as a member of 

Parliament who has not been prematurely terminated his/her powers and/or the person who became a 

member of Parliament by rotation (Kobakhidze 2023, 233), (e.g., the member of parliament died and 

the Parliament did not terminate the powers because of rotating a "relevant representative" of the party 

list). 

Without the mentioned prerequisites, the Constitutional Court is deprived of the opportunity to assess 

the constitutionality of the decision made by the Parliament. The assigning of the authority to file a constitu-

tional claim to at least one-fifth of the members of the Parliament of Georgia shall be related to the protection 

function of the parliamentary minority (Vanberg 2001, 347). 

 

4.1.2.  Purpose of the deadline for appealing a decision on early termination of the powers  of a 

Member of the Parliament 

According to paragraph 3 of Article 40(3) of the Organic Law of Georgia on the Constitutional Court 

of Georgia, the time limit for filing a constitutional claim shall not exceed two weeks from the entry into force 

of a resolution of the Parliament of Georgia. Based on Article 1 of paragraph 48 of the Law of the Federal 
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Constitutional Court of Germany, the issue of early termination of the powers of a Bundestag Member shall 

be appealed to the Federal Constitutional Court within two months after the Bundestag makes a decision (The 

Act on the Federal Constitutional Court of Germany, Section 48, 1993). 

The period of two weeks for filing a constitutional claim prevents a person whose powers had to be 

terminated by the Parliament from being admitted to the legislative body, still, a person has the opportunity to 

restore the powers of a Member of Parliament as quickly as possible if the Parliament has terminated the 

powers of a member of Parliament in violation of the requirements of the Constitution. The constitutional 

claim of violation of the established term without good reasons shall not be accepted for consideration by the 

court. The legislation does not define the list of good reasons, and in each case, the Constitutional Court shall 

decide whether the violation of the time limit should be considered. The Constitutional Court did not accept 

the constitutional claim of Shalva Natelashvili, a member of the Parliament of Georgia for violating the estab-

lished time limit for appealing. The Claimant disputed the resolution of the Parliament of Georgia on the 

failure to prematurely terminate the powers of a member of the Parliament, which was adopted on February 

2, 2021, and came into force immediately. The Claimant appealed to the Constitutional Court on March 23, 

2021, after the expiry of the time limit for appeals provided by law. In addition, the constitutional claim did 

not reveal a good reason for violation of the term of appeal (Ruling No 3/1/1581 of the Constitutional Court 

of Georgia, 2021). 

 

4.2.  Problematic period of review and decision-making on the issue of early termination of the pow-

ers of a Member of Parliament by the Constitutional Court 

The constitutionality of the issue of early termination of the powers of a member of the Parliament of 

Georgia shall be judged by the Board of the Constitutional Court. The same law provides the transfer of the 

judgment of the Board of the Constitutional Court to the Plenum of the Constitutional Court. The practice has 

seen the precedents when the constitutional claims for early termination of the term of the powers of an MP 

were reviewed by the Plenum of the Constitutional Court with the argument that the case under consideration 

may arise a rare and/or particularly significant legal problem in the definition and/or application of the Con-

stitution of Georgia. This proposal was shared by the Plenum of the Constitutional Court (Recording Notice 

No3/1-1/1473 of the Constitutional Court of Georgia; Recording Notice No3 3/1-1/1565,1568,1569 of the 

Constitutional Court of Georgia). 

According to paragraph 1 of Article 22 of the Organic Law of Georgia on the Constitutional Court of 

Georgia, the time limit for consideration of a constitutional claim/constitutional submission must not exceed 

nine months after its registration. In special cases, the Chairman of the Constitutional Court shall extend the 
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time limit for consideration of a claim by a maximum of two months.  

The deadline for the decision by the Constitutional Court is quite long, in many cases, it lasts even 

several years. A good example of this is the constitutional claims of N3/5/1565,1568,1569. The Constitutional 

Court held the substantive hearing on June 10-11, 2021 but for more than 3 years the Court has not made a 

decision yet. Before evaluating the decision by the Constitutional Court, the Parliament terminated the term 

of both claimants Zurab Girchi Japaridze and Elene Khoshtaria (Decree No1008-VIms-Xmp  of the Parliament 

of Georgia, 2021; Decree No1363-VIIIms-Xmp  of the Parliament of Georgia, 2022). As a result, the plaintiffs 

have lost interest in constitutional claims because even if theoretically constitutional claims are satisfied, the 

purpose of the plaintiffs (early termination of power) has already been achieved. 

The constitutionality of the issue of terminating the powers of a Member of Parliament is of great 

importance from both perspectives of the individual right of a Member of Parliament (effective application of 

the right to a fair trial) and determining the Parliament as the supreme representative body in compliance with 

the requirements of the Constitution.  

To eliminate the mentioned problem, it is prudent to amend the legislation and determine the deadlines 

for reviewing/making a constitutional claim on the early termination of the powers of a Member of Parliament. 

The time limit for making a decision by the Constitutional Court is determined by the legislation of several 

countries, for example, according to the legislation of the Constitutional Court of the Republic of Latvia, the 

term for each stage of legal proceedings is defined separately (Constitutional Court Law of the Republic of 

Latvia, 1993). According to paragraph 9 of Article 79 of the Constitutional Law of the Republic of Armenia 

on the Constitutional Court, the decision of the Constitutional Court on the termination of the powers of the 

MP shall be made not later than 30 days after the claim is filed (Constitutional Law of the Republic of Armenia 

on the Constitutional Court, 1995). 

 

5.Conclusion 

The institution of early termination of the powers of a Member of Parliament is compatible with de-

mocracy and guarantees the protection of democratic governance. On the one hand, its purpose is to ensure 

the effective implementation of parliamentary activities by persons who are capable of doing them and on the 

other hand, to deprive legislative activities of persons who threaten the institutional reputation and credibility 

of Parliament by their actions (Judgment No3/2/1473 of the Constitutional Court of Georgia, 2020).  

The Venice Commission considers it appropriate to regulate the essential aspects of the institution of 

premature termination of the powers of a Member of Parliament (Venice Commission, 2018). Procedural 

guarantees should be extended on this issue. Appealing the decision of the Parliament to the Constitutional 
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Court seems to be an additional guarantee, but ought not to be appraised as a requirement (Venice Commis-

sion, 2017). Since the early termination of the powers leads to interference with the right, it is necessary to 

observe the proportionality considering the nature of the crime, its severity, and/or the duration of the sentence 

(Venice Commission, 2018). In such a case, the deprivation of the authority to hold public office serves the 

legitimate purpose of maintaining the proper functioning of the democratic order and supporting trust in it 

(ECHR, M.D.U. v. Italy, 2003).  

Including any reasons for the early termination of the powers of a member of Parliament on the agenda 

does not lead to the premature termination of the mandate of an MP. In its nature, the decision of Parliament 

is political-legal having a certain scope of protection of the legislative body. Based on the fact that the political 

neutrality and impartiality of the Constitutional Court is an essential part of the principle of the rule of law 

(Khubua 2016, 3). Taking into account the importance of the issue of early termination of the powers of a 

member of Parliament, the Constitutional Court of Georgia should not only evaluate the formal side but also 

analyze the Constitutionality of the resolution made by the Parliament (Khetsuriani 2014, 19). 

The existence of two weeks for filing a constitutional claim on the issue of early termination of the 

powers of an MP is due to prevent the person from entering into the legislative body for whom the Parliament 

had to terminate the powers, and on the other hand, to provide the person with the opportunity to restore the 

powers of a member of Parliament within a tight period, if the Parliament terminated his/her powers in viola-

tion of the requirements of the Constitution. In addition, to avoid delaying the process of reviewing/making a 

constitutional claim on the issue of early termination of the powers of a member of Parliament at the Consti-

tutional Court (which is confirmed by practice), it is necessary to determine the tight deadlines. 

References 

1. Barak A., (2005),  Purposive Interpretation in Law, Translated from Hebrew by Sari Bashi, Prince-

ton, New Jersey.

2. Constitution of Ukraine, 1991. Retrieved from  https://zakon.rada.gov.ua/laws/show/en/254%
D0%BA/96-%D0%B2%D1%80#Text [accessed 07.11.2024].

3. Constitutional Court Law of the Republic of Latvia, 1993. Retrieved from

https://www.satv.tiesa.gov.lv/en/2016/02/04/constitutional-court-law/   [ accessed 07.11.2024].

4. Constitution of Georgia, 1995. Retrieved from https://matsne.gov.ge/ka/document/view/30346?

pu-blication=36 [accessed 7 Nov 2024].

5. Constitutional Law of the Republic of Armenia on the Constitutional Court, 1995. Retrieved from 
https://www.concourt.am/en/normative-legal-bases/constitutional-law#49 [accessed 07.11.2024].

6. Constitution of Finland, 1999, section 28. Retrieved from   https://oikeusministerio.fi/en/constitu-

tion-of-finland[accessed 07.11.2024].

7. Decree No1008-VIms-Xmp of 16 November 2021 of the Parliament of Georgia,

https://info.parliament.ge/file/1/BillReviewContent/285316? [accessed 07.11.2024];

8. Decree No1363-VIIIms-Xmp of 15 February 2022 of the Parliament of Georgia,

https://info.parliament.ge/file/1/BillReviewContent/295030?[ accessed 07.11.2024].

https://www.satv.tiesa.gov.lv/en/2016/02/04/constitutional-court-law/
https://matsne.gov.ge/ka/document/view/30346?publication=36
https://matsne.gov.ge/ka/document/view/30346?publication=36
https://www.concourt.am/en/normative-legal-bases/constitutional-law#49
https://oikeusministerio.fi/en/constitution-of-finland
https://oikeusministerio.fi/en/constitution-of-finland
https://info.parliament.ge/file/1/BillReviewContent/285316?%20
https://info.parliament.ge/file/1/BillReviewContent/295030?


Online Journal Modelling the New Europe 

No. 49 / December 2025  

https://neweurope.centre.ubbcluj.ro/ 

 

164 

 

 

9. Dicke K.,, and Stoll T., (1985) “Freies Mandat, Mandatsverzicht Des Abgeordneten Und Das 

Rotationsprinzip Der GRÜNEN.” Zeitschrift Für Parlamentsfragen, vol.16, no.4. 

10. European Convention on Human Rights, Article 17, 

https://www.echr.coe.int/documents/convention_eng.pdf [accessed 07.11.2024]. 

11. Hans-Peter Schneider u. Wolfgang Zeh., (1989) Parlamentsrecht und Parlamentspraxis in der 

Bundesrepublik Deutschland , Rn. 22. 

12. Judgment No3/2/1473 of 13 July 2006 of Georgia on the case “Citizen of Georgia Valeri Gelashvili 

v. The Parliament of Georgia”, https://constcourt.ge/ka/judicial-acts?legal=272 [accessed 

07.11.2024].   

13. Judgment No1/2/569 of 11 April 2014 of the Constitutional Court of Georgia on the case "Citizens 

of Georgia – David Kandelaki, Natalia Dvali, Zurab Davitashvili, Emzar Goguadze, Giorgi Meladze 

and Mamuka Pachuashvili  v. the Parliament of Georgia, II-27, https://constcourt.ge/ka/judicial-

acts?legal=1081[accessed 07.11.2024]. 

14. Judgment No3/2/1473 of 25 September 2020 of the Constitutional Court of Georgia on the case "Ni-

kanor Melia v. the Parliament of Georgia", II-30, https://constcourt.ge/ka/judicial-acts?legal=10128 

[accessed 07.11.2024]. 

15. Judgment No 1/7/1688 of 4 November 2022 of the Constitutional Court of Georgia on the case 

"Shalva Natelashvili v. the Parliament of Georgia", https://www.constcourt.ge/ka/judicial-acts?le-

gal=14358 [accessed 7 Nov 2024]. 

16. Kakhiani G., (2011), “Constitutional Control in Georgia, Theory and Analysis of Legislation”, 

p.277-278 (in Georgian).   

17. Kart v. Turkey (2009) ECHR (GRAND CHAMBER), https://hudoc.echr.coe.int/eng?i=001-96007 

[accessed 07.11.2024]. 

18. Khetsuriani J., (2014), “Authority of the Constitutional Court of Georgia on the Issues of Constitu-

tionality of Recognising or Preterm Termination of the Authority of a Member of the Parliament”, 

Justice and Law No3(42). 

19. Khetsuriani, J. (2020), Powers of the Constitutional Court of Georgia, p.196 (in Georgian). 

20. Khubua G., (2016), “Constitutional Court Between Law and Politics”, Review of Constitutional 

Law No9. 

21. Kobakhidze, I. (2023), Constitutional Law, Tbilisi, p. 233. (in Georgian)  

22. Kokëdhima v. Albania [2024] ECHR (THIRD SECTION), https://hudoc.echr.coe.int/eng?i=001-

234125[accessed 07.11.2024]. 

23. Loladze, B. (2015), ‘Das Rechtsstaatsprinzip in der Verfassung Georgiens und in der Rechtsprechung 

des Verfassungsgerichts Georgiens, Potsdam. 

24. Loladze B., Matcharadze Z., Pirtshalashvili A., (2021), “Constitutional Justice”, p.269 (in Georgian).    

25. Loewenstein K., ( 1937),  Militant Democracy and Fundamental Rights, I, The American Political 

Science Review Vol. 31, No. 3. 

26. M.D.U. v. Italy (2003 ), ECHR (FOURTH SECTION), https://hudoc.echr.coe.int/eng?i=001-44046 

[accessed 07.11.2024]. 

27. Montesquieu, The Spirit of Laws, 11:4. 

28. Nemtoi G., Nesteriuc O. (2019),  The Status of the Member of Parliament in Relationship with the 

Legal and Ethical Norms, European Journal of Law and Public Administration, Volume 6, Issue 2. 

29. O'Connell, R., (2009),  Self-defense Democracy and Human Rights Principles, Constitutional Law 

Review, N1. 

30. Papier Hans-Jürgen., and Durner., (2003),  Streitbare Demokratie, Archiv des öffentlichen Rechts 

Vol.128, No.3. 

31. Paunović and Milivojević v. Serbia [2016] ECHR (THIRD SECTION), §63-65, 

https://hudoc.echr.coe.int/fre?i=001-163100[accessed 07.11.2024]. 

https://www.echr.coe.int/documents/convention_eng.pdf
https://constcourt.ge/ka/judicial-acts?legal=272
https://constcourt.ge/ka/judicial-acts?legal=1081
https://constcourt.ge/ka/judicial-acts?legal=1081
https://constcourt.ge/ka/judicial-acts?legal=10128
https://hudoc.echr.coe.int/eng?i=001-96007
https://hudoc.echr.coe.int/eng?i=001-234125
https://hudoc.echr.coe.int/eng?i=001-234125
https://hudoc.echr.coe.int/eng?i=001-44046
https://hudoc.echr.coe.int/fre?i=001-163100


Online Journal Modelling the New Europe 

No. 49 / December 2025  

https://neweurope.centre.ubbcluj.ro/ 

 

165 

 

 

32. Recording Notice No3/1-1/1473 of 13 January 2020 of the Constitutional Court of Georgia on the 

case "Nikanor Melia v. the Parliament of Georgia", https://www.constcourt.ge/ka/judicial-

acts?legal=3730[accessed 22.05.2024]. 

33. Recording Notice No3 3/1-1/1565,1568,1569 of 26 February 2021 of the Constitutional Court of Geo-

rgia on the case “Zurab Girchi Japaridze, Tamar Kordzaia and Elene Khoshtaria v. the Parliament of 

Georgia”, https://www.constcourt.ge/ka/judicial-acts?legal=10762[accessed 07.11.2024]. 

34. Ruling No 3/1/1581 of 5 April 2021 of the Constitutional Court of Georgia on the case "Shalva Nate-

lashvili v. the Parliament of Georgia", https://constcourt.ge/ka/judicial-acts?legal=11050[accessed 

07.11.2024]. 

35. Sajó A. (2008), Verhinderung der Vergangenheit: wehrhafte Demokratie in postkommunistischen De-

mokratien. In: Joerges C., Mahlmann M., Preuß U.K. (eds) „Schmerzliche Erfahrungen der Vergan-

genheit“ und der Prozess der Konstitutionalisierung Europas. https://doi.org/10.1007/978-3-531-

90989-9_19 [accessed 07.11.2024]. 

36. Sandalow T., (1991), "Abstract Democracy: A Review of Ackerman's We the People". 

37. Schäfer F., (1982), Der Bundestag: Eine Darstellung seiner Aufgaben und seiner Arbeitsweise. 

38. The Act on the Federal Constitutional Court of Germany, 1993. Retrieved from https://www.gesetze-

im-internet.de/bverfgg/index.html [accessed 07.11.2024]. 

39. The Basic Law for the Federal Republic of Germany, 1949. Retrieved from https://www.gesetze-im-

internet.de/gg/index.html [accessed 07.11.2024].  

40. The Federalist Papers: No.51, https://guides.loc.gov/federalist-papers/text-51-60 [accessed 7 Nov 

2024]. 

41. The Rules of Procedure of the Parliament of Georgia, 2018. Retrieved from 

https://matsne.gov.ge/ka/document/view/30346?publication=36https://matsne.gov.ge/docu-

ment/view/4401423?publication=54 [accessed 07.11.2024]. 

42. Universal Declaration of Human Rights. https://www.un.org/en/about-us/universal-declaration-of-hu-

man-rights [accessed 07.11.2024].  

43. Vanberg G., (2001), Legislative-Judicial Relations: A Game-Theoretic Approach to Constitutional 

Review, Florida State University, American Journal of Political Science, Vol.45, No.2. 

44. Venice Commission, Report on Democracy, Limitation of mandates and Incompatibility of political 

functions, CDL-AD(2012)027, Study No. 646 / 2011, Strasbourg, 17 December 2012. 

45. Venice Commission, Amicus curiae brief for the European Court of Human Rights in the case of Ber-

lusconi v. Italy, CDL-AD(2017)025, Opinion No. 898/2017, Strasbourg, 9 October 2017. 

46. Venice Commission, Report on the exclusion of offenders from parliament, CDL-AD(2015)036, Opi-

nion No. 807 / 2015, Strasbourg, 23 November 2018. 

47. Venice Commission, Amicus Curiae Brief for the Constitutional Court of Ukraine on draft law 1027 

on the early termination of a Deputy's mandate, CDL-AD(2019)029, Opinion No. 971/2019, Strasbo-

urg, 9 December 2019. 

48. VG Osnabrück 1. Kammer, Urteil vom 30.08.2005, 1 A 335/05, 

http://www.dbovg.niedersachsen.de/jportal/?quelle=jlink&docid=MWRE119070500&psml=bsndpro

d.psml&max=true[accessed 07.11.2024]. 

49. Winfried  S., (1981), “Edmund Burke: Zur Vereinbarkeit Von Freiem Mandat Und Fraktionsdisziplin.” 

Zeitschrift Für Parlamentsfragen, vol.12, no.1. www.jstor.org/stable/24214828 [accessed 07.11.2024].  

50. Ždanoka v. Latvia (2006) ECHR (GRAND CHAMBER), §100, https://hudoc.echr.coe.int/eng?i=001-

72794 [accessed 07.11.2024]. 

51. Ziekow J., (1990), “Rotation Von Mandatsträgern.” Zeitschrift Für Parlamentsfragen, vol. 21, no. 4.  

52. Сергеев Д. Н., (2005), Конституционное Правосудие в России: Политико-Правовое исследова-

ние, Диссертация на соискание ученой степени кандидата политических наук (На правах руко-

писи). 

https://www.constcourt.ge/ka/judicial-acts?legal=3730
https://www.constcourt.ge/ka/judicial-acts?legal=3730
https://www.constcourt.ge/ka/judicial-acts?legal=10762
https://constcourt.ge/ka/judicial-acts?legal=11050
https://doi.org/10.1007/978-3-531-90989-9_19
https://doi.org/10.1007/978-3-531-90989-9_19
https://www.gesetze-im-internet.de/bverfgg/index.html
https://www.gesetze-im-internet.de/bverfgg/index.html
https://guides.loc.gov/federalist-papers/text-51-60
https://matsne.gov.ge/ka/document/view/30346?publication=36
https://matsne.gov.ge/document/view/4401423?publication=54
https://matsne.gov.ge/document/view/4401423?publication=54
http://www.dbovg.niedersachsen.de/jportal/?quelle=jlink&docid=MWRE119070500&psml=bsndprod.psml&max=true
http://www.dbovg.niedersachsen.de/jportal/?quelle=jlink&docid=MWRE119070500&psml=bsndprod.psml&max=true
http://www.jstor.org/stable/24214828
https://hudoc.echr.coe.int/eng?i=001-72794
https://hudoc.echr.coe.int/eng?i=001-72794


Online Journal Modelling the New Europe 

No. 49 / December 2025  

https://neweurope.centre.ubbcluj.ro/ 

 

166 

 

 

53. Чмыга О.В. (2009),  Категория «конституционно-правовой статус лиц, избранных в состав пар-

ламента»: проблема определения, Проблемы управления. №4(33). 

 

 

 

 


	2.1. Numerus clausus principle related to the early termination of the powers of a Member of the Parliament
	2.2. The political and legal nature of the decision on early termination of the powers of a Member of the Parliament
	2.3. The concept of "self-defense democracy"
	2.3.1. The right of the state to take measures to protect the democratic order
	2.3.1.1.  Where is the line drawn between the ability of a Member of the Parliament  (to refuse to his/her mandate) and the protection of the essence of democracy?
	3.The role of the Constitutional Court in assessing the constitutionality of a decision on the early termination of the powers of a Member of the Parliament
	4. The powers of the Constitutional Court of Georgia considering the issue of early termination of the powers of a Member of the Parliament
	4.1.  The purpose of the term and the circle of the entities appealing a decision on early termination of the powers of a Member of the Parliament
	4.1.1.  The purpose of the circle of the entities appealing a decision on early termination of the powers of a Member of the Parliament
	4.1.2.  Purpose of the deadline for appealing a decision on early termination of the powers  of a Member of the Parliament
	4.2.  Problematic period of review and decision-making on the issue of early termination of the powers of a Member of Parliament by the Constitutional Court
	5.Conclusion
	References


